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Abstract 

Long distance movement among West Africans has generally been described as a way of 

life pre-dating colonial rule. This paper traces the antecedents of the Economic 

Community of West African States’ (ECOWAS) Protocol on Free Movement of Persons 

and the Right to Establish and also discusses issues surrounding its implementation 

among the member countries. This ECOWAS protocol, which derives its constitutional 

strength and legitimacy from Article 27 in the ECOWAS Treaty relates to free movement 

of persons, goods, capital, Rights of Residence and Establishments and was approved by 

the ECOWAS Heads of States and government in Dakar on May 29, 1979. In this study, 

the strengths and weaknesses of the protocol as it relates to the general movement of 

persons, goods and capital is examined however greater emphasis is placed on issues 

concerning the rights of Residence and Establishment and the determination of the 

reasons behind the failure of ECOWAS to guarantee West African entrepreneurs the right 

of Establishment or grant migrant workers their socio-economic rights. 
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Historical Background 

Migration is now a common social phenomenon in the world today1. Global estimate 

reveals that 3 percent of the world’s population are migrants2. The West African region is 

no exception to this growing phenomenon, consequently of the 191 million migrants 

scattered across the globe nearly 7.5 million people hail from the West African sub-

region2. However close to 90% of migrations originating from West Africa are intra- 

regional, as a majority of these migrants live in ECOWAS countries other than their own. 

Thus, migration or long-distance movements among West Africans in the sub-region have 

been described as a way of life3 which is traceable to the pre-colonial era. This is 

principally because West African peoples 1have over several generations migrated in 

reaction to demographic, political and economic pressures. Intra-West African migrations 

in pre-colonial times was usually embarked upon in response to pressing human needs, in 

a rudimentary society, like the quest for favorable ecological conditions such as fertile 

land, or the search for food, shelter as well as greater security during periods of tribal 

warfare3 4 4. Huge population movements, now regarded as international migrations, 

occurred over large tracts of land without much restriction except for the fear of wild 

animals, difficult means of transportation and poor access to information, security threats 

                                                 

1 United Nations Report 2006 

2 Ibid 

3 ECOWAS Visa document, ECOWAS of the people (Towards a Democratic and Prosperous 
Community. P. 5 ECOWAS Commission, March, 2008) 

4 Adepoju A 2005 “Migration in West Africa. Geneva: Global Commission on International 
Migration 
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posed by inter-ethnic warfare, slave raids and harsh climatic conditions5 6. Befitting 

examples of ethnic groups which migrated and established in their present locations are 

the Akan, Ewe and Ga in Ghana; the Modakeke, Aros and the Hausa Fulani (Josawa) in 

Jos all in Nigeria just to mention a few. 

Besides the aforementioned commercial migration, encompassing male and female 

members of the community, featured very prominently in pre-colonial West African 

society. Thus due to this economic factor there was much interaction between those living 

in the hinterland and those at the coastal areas. Furthermore, in view of ecological 

conditions which necessitated the exchange of goods such as salt, livestock, food, clothes 

etc. West African migrants within the sub-region have always thought of the region as an 

economic unit or hub within which they could trade in goods and transpose freely without 

any form of restriction. It was therefore difficult to distinguish between internal and 

external migration during the pre-colonial period7.

                                                 

5 John Agyei & Ezekiel Clottey, Operationalizing ECOWAS Protocol on Free Movement of 
Persons among the Members States 

6 Ibid 
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By the late 19th century when colonialism came to dwell among Africans on the African 

continent it brought with it the physical and legal demarcation of national borders. 

Consequently, in the scramble for Africa and its resources, national frontiers were created 

without due regard for the socio-economic and cultural realities of the indigenous people. 

Pungent examples of groups, which found themselves in two different countries through 

this epochal imperial delineation, are the Ejaghan people of Bakassi (Nigeria and 

Cameroun) the Yoruba (Nigerian and Benin) the Hausa (Nigeria, Niger and Mali) the 

Mende (Liberia and Sierra Leone) the Nzema and Bono (Ghana and Cote D’Ivoire). 

Nonetheless despite being tom asunder between adjacent countries the ethnic groups all 

the while still rightly regarded movement across these artificial boundaries as being part 

of their internal movements. Colonialism also brought about economic policies which 

facilitated migration across the sub-region especially in agriculture8. 

In the immediate post colonial era, migration continued almost unhindered as there were 

little or no restrictions given the absence of travel documents during the early days of 

independence, a factor which helped to promote movement of persons among the 

emerging nations. However after independence, restrictions were gradually imposed in the 

late 1960s on movements across national borders to protect the vital economic and 

political interests of the individual countries. Thus we note that the passing of legislative 

acts like the indigenization policy by various countries in the sub-region in addition to 

growing expulsions and stricter border controls, in order to protect the few available jobs, 

began to impede the hitherto free movement of people in the sub-region. Most of these 

policies had come into being when economic conditions deteriorated sharply leading to a 

steep rise in the cost of living with the concomitant civil and political upheavals faced by 

bewildered governments in some of the new nations across the sub-region.
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The Protocol on Free Movement of Persons, Right of Residence and Establishment 

The formation of ECOWAS in 19759, as a sub-regional body dedicated to regional 

integration made the Heads of States and Governments of ECOWAS to urgently perceive 

the need to put in place a formal structure that would relatively aid the free movement of 

West Africans in the region. To this end, ECOWAS Heads of States and Government 

adopted the 1979 protocol relating to Free Movement of Persons, Residence and 

Establishment, the 1998 Supplementary Protocol on the Second Phase (Right of 

Residence) of the Protocol on the Free Movement of Persons, the right of Residence and 

Establishment and the 1990 Supplementary Protocol on the Implementation of the Third 

Phase (Right of Establishment) of the Protocol on Free Movement of Persons, Right of 

Residence and Establishment. These protocols were intended to replicate the pre-colonial 

homogeneous society wherein West Africans freely traversed the region10. 

Major features of the Protocol and four Supplementary Protocols 

1979 Protocol A/P.1/5/79 Relating to Free Movement of Persons, Residence and 

Establishment 

1. Sets out right of Community citizens to enter, reside, and establish in the territory 

of Member States [Article 1(1)]; 

2. Establishes a three-phased approach over 15 years for the implementation of (1) 

right of entry and abolition of visas; (2) residence; and (3) establishment (Article 

2); 

3. Conditions entitlement to enter the territory of a Member State on possession of a 

valid travel document and international health certificate [Article 3(1)];
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4. Reserves the right of the Member States to refuse admission into its territory of 

Community citizens deemed inadmissible under domestic law (Article 4); 

5. Establishes some requirements for expulsion (Article 11); 

6. Confirms that the Protocol does not operate to the detriment of more favorable 

provisions in other agreement concluded by Member States (Article 12). 

7. Supplementary Protocol A/SP.1/7/85 on the Code of Conduct for the 

Implementation of the Protocol on Free Movement of Persons, the Right of 

Residence and Establishment. 

8. Obliges the Member States to provide valid travel documents to their citizens 

[Article 2(1); 

9. Establishes additional (to Article 11 of Protocol) requirements for treatment of 

persons being expelled (Article 4); 

10. Enumerates protections for illegal immigrants (Articles 5 and 7). 1986 

Supplementary Protocol A/SP.1/86 on the Second Phase (Right of Residence) of 

the Protocol on Free Movement of Persons, the Right of Residence and 

Establishment 

11. Requires States to grant to Community citizens who are nationals of other 

Member States “the right of residence in its territory for the purpose of seeking 

and carrying out income earning employment” (Article 2); 

12. Conditions entitlement to residence (and thus seeking and carrying out of income 

earning employment) on possession of an ECOWAS Residence Card or Permit 

(Article 5) and harmonization by the Member States of rules appertaining to the 
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issuance of such cards/permits (Article); 

13. Prohibits expulsion en masse (Article 13) and limits grounds for individual 

expulsion to national security, public order or morality, public health, and non-

fulfillment of essential conditions of residence (Article 14); 

14. Stipulates equal treatment with nationals for migrant workers complying with the 

rules and regulations governing their residence in areas such as security of 

employment, participation in social and cultural activities, re-employment in 

certain cases of job loss, and training (Article 

15. 23).1989 Supplementary Protocol A/SP.1/6/89 Amending and Complementing 

the Provisions of Article 7 of the Protocol on Free Movement, Right of Residence 

and Establishment.2 

16. Amends the provisions of Article 7 of the Protocol to confirm the obligation of 

signatories to amicably resolve disputes regarding the interpretation and 

application of the Protocol (Article 2).1990 Supplementary Protocol A/SP.2/5/90 

on the Implementation of the Third Phase (Right of Establishment) of the 

Protocol on Free Movement of persons, Right of Residence and Establishment 

17. Defines the right of establishment emphasizing non-discriminatory treatment of 

nationals and companies of other Member States except as justified by exigencies 

of public order, security, or health (Articles 2-4); 7 8 

                                                 

7 The original sixteen ECOWAS Member States were Benin, Burkina Faso, Cape Verde, Cote 

dlvorie, Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, 

Senegal, Sierra Leone and Togo. 
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18. Forbids the confiscation or expropriation of assets or capital on a discriminatory 

basis and requires fair and equitable compensation in case of confiscation or 

expropriation (Article 7).11 

Phased Implementation 

Phase I dealt with the right of entry and abolition of visas, Phase II with the right of 

residence, and Phase III with the right of establishment. Each Phase was to last five years, 

meaning that obstacles to free movement and establishment should be completely 

overcome within 15 years12. Importantly, however, the Member States reserved to 

themselves, in Article 4 of the Protocol, the right to refuse admission to any Community 

citizen within the category of ‘inadmissible immigrant’ under their domestic laws. This 

provision unfortunately provided - and continues to provide - broad scope to the Member 

States to undercut the purpose of the Protocol through the elaboration of overly restrictive 

domestic inadmissibility laws. 

Slow implementation of Phases II and III 

Phase II, largely set out in the Supplementary Protocol adopted in 1985 was also foreseen 

to last five years. This phase purported to extend residency, including the right to seek 

and carry out income-earning employment, to Community citizens in host ECOWAS 

Member States. It was however predicated on the ground that such individuals had 

obtained an ECOWAS residence card or permit. Additionally, it obliged the Member 

States to grant migrant workers, complying with the rules and regulations governing their 

residence under the ECOWAS treaty, equal treatment with nationals in areas such as 

security, unemployment, participation in social and cultural activities, and in case of job 

loss, re-employment and training13. Phase III, which is the final five-year period, focused 

on the facilitation of business through the right of Community citizens to establish 

                                                                                                                                      
8 Adepoju A. 2002 “fosterin Free Movement of Persons in West Africa: Achievement, 

Constraints and Prospects for Intra regional Migrations. 
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enterprises (have access to, carry out, and manage economic activities) in the Member 

States other than their States of origin. Its realization was intended to occur seamlessly, 
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following the five years dedicated to implementing the right of residence. However, 

unfortunately, the right of establishment has not yet been meaningfully implemented in 

the sub-region. 

Progress on the second and third Phases appears to have fallen victim to the sub-regional 

decline in economic performance in the 1980s and the massive, prolonged displacement 

from the wars in Liberia and Sierra Leone through the 1990s and into the early 21st 

century. To date, even with the conclusion of those wars, however, the adoption of the 

four supplementary Protocols14 the objective of complete freedom of movement in the 

sub-region has not yet been realized. Freedom of movement in the ECOWAS region is 

un-doubtedly more advanced than in any other regional grouping in Africa but to date 

only the first of the three as foreseen by the Protocol - visa-free entry for up to 90 days 

has been completely implemented by all ECOWAS countries. This Protocol was the first 

attempt by ECOWAS Heads of States and Governments to define the content of the right 

of entry, residence and establishment of community citizens15. 

It clearly sets out the various phases through which the free movement of persons will be 

achieved in West Africa (Part II, Protocol on Free Movement of Persons). This Protocol 

does not specifically create rights for migrant workers, rather it lays down the basis for 

granting Community citizens the right to enter, reside and establish in the territory of 

Member States. Article 2 of the Protocol provides for these rights to be progressively 

realized in three phases. The first phase entails the right of entry and abolition of visas for 

Community citizens, the second phase guarantees Community citizens the right of 

residence and the third phase provides for the right of establishment. While commentary 

generally and rightly focuses on what has not yet been achieved, it is important to 

recognize how significant visa-free travel in the region is. Fees for visas represent a 

scarce source of income which member government have voluntarily foregone. Despite 

under-funded Immigration ministries and border control departments; the absence of 

systematic entry and exit recording systems; and the widespread harassment and extortion 
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by border officials, phase one of the protocols is, to all intents and purposes, fully 

implemented throughout the region; given that phase one has been widely implemented, 

there is every reason to expect that, with time and official will, phases two and three will 

eventually be fully implemented as well. 

Although Community citizens are allowed visa free entry into the territory of Member 

States, they are required not to stay in the territory for a period exceeding ninety days. In 

the event a Community citizen decides to extend his stay beyond ninety days, Article 3 of 

the Protocol requires the Community citizen to seek authorization for elongation of stay 

in that territory. Article 4 gives Member States the right to refuse admission of a 

community citizen into its territory if the Community citizen falls into the category of 

inadmissible immigrant. The direct challenge posed by this provision is that the term 

‘inadmissible immigrant’ is not defined in the Protocol. This creates uncertainty in the 

minds of immigrants because a Member State may arbitrarily classify nationals of a 

Member State as ‘inadmissible immigrants. In the case of Nigeria, the list in Section 17 of 

the 1963 Immigration Act, as amended, is illustrative but not exhaustive. 

A behaviour that has been systematically undermining the Protocols is the hasty recourse 

to expulsion. Subsequently the Member States sought to forestall this abuse by ensuring 

that the Protocols - the 1993 Revised ECOWAS Treaty and the 1994 ECOWAS 

Convention on Extradition16 - specified procedures for migrant admission and expulsion 

consistent with international human rights standards, in particular the International 

Covenant on Civil and Political Rights,17 the International Covenant on Economic, Social 

and Cultural Rights,18 and the International Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their Families.19 
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Main expulsion provisions in the Protocols 

Protocol A/P.1/5/79 Relating to Free Movement of Persons, Residence and Establishment 

Article 11 

1. A decision to expel any citizen of the Community from the territory of a Member 

State shall be notified to the Citizen concerned as well as the Government of 

which he is a citizen and the Executive Secretary of ECOWAS. 

2. The expenses incurred in the expulsion of a citizen shall be borne by the Member 

State which expels him. 

3. In case of expulsion, the security of the citizen concerned as well as that of his 

family shall be guaranteed and his property protected and returned to him 

without prejudice to his obligations to a third party. 

4. In case of repatriation of a citizen of the Community from the territory of 

Member State, that the Member State shall notify the government of the state of 

origin of the citizen and the Executive Secretary. 

5. The cost of repatriation of a citizen of the Community from the territory of a 

Member State shall be borne by the citizen himself or in the event that he is 

unable to do so by the country of which he is a citizen.9

                                                 

36, 17, 18, 19 See Supplementary Protocol A/AS.1/7/85 on the Code of Conduct for the 

Implementation of the Protocol on Free Movement of Persons, the Right of Residence 

and Establishment, 6 Jul. 1985 (entry into force provisionally: 6 Jul. 1985); 

Supplementary Protocol A/SP. 1/7/86 on the Second Phase (Right of Residence) of 

the Protocol on Free Movement of Persons, the Right of Residence and 

Establishment: Supplementary Protocol A/SP. 1/6/89 Amending and Complementing 

the Provisions of 



92 

 

https://rijhis.com   

 

RIMA International Journal of Historical Studies (RIJHIS)  Vol. 4 No. 1 July 2019 

The fourth in the manner akin to deference shown to the Member States on matters of 

inadmissibility, permits expulsion of migrants legally residing in a host country “in 

accordance with the laws and regulations applicable in the host Member State”.10 11 This 

provision is at the discretionary authority the Member States reserve to themselves on the 

matter of expulsion in their domestic laws. Given the breadth of ample maneuver open to 

ECOWAS countries on the States’ inadmissibility provision, which are undoubtedly 

“laws and regulations applicable in the host Member State”,12 the Protocols’ apparent 

circumscription of grounds for expulsion appears somewhat illusory. 

Expulsion in practice 

Mass expulsions were a feature of West African migration management prior to the 

ECOWAS Treaty and Protocols: Cote d’Ivoire (1958, 1964), Senegal (1967), Ghana 

(1969), Sierra Leone (1968), and Guinea Conakry (1968). While the last several years 

have been comparatively better, State practice since the advent of the Treaty and 

protocols fails to completely reassure. Expulsions, including mass expulsions after their 

specific proscription in the 1986 Supplementary Protocol, and border closures have 

                                                 

Article 7 of the Protocol on Free Movement, Right, of Residence and Establishment, 

30 Jun. 1089 (entry into force provisionally: 30 Jun. 1989); and Supplementary 

Protocol A/SP.2/5/90 on the Implementation of the Third Phase (Right of 
Establishment) of the Protocol on Free Movement of Persons, Right of Residence and 
Establishment. 30 May 1990 (entry into force provisionally: 30 May 1990). 

11 International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3, 16 Dec. 1966 
(entry into force: 3 Jan. 1976). 

12 International Convention on the Protection of the Rights of All Migrant Workers and 
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occurred.13 For example; Ghana-Cote d'Ivoire relations have suffered from the same 

                                                 

Members of Their Families, 2220 UNTS 3, 18 Dec. 1990 (entry into force: 1 Jul.2003). 
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diplomatic fluctuations which have characterized Ghana-Togo relations. By 1992 

diplomatic relations between Ghana and Cote d'Ivoire had somewhat improved  unhappily 

hopes for a lasting improvement in relations were however quickly dashed following 

some ugly incidents in late 1993 and early 1994. The incidents began on November 1, 

1993, with the return of disgruntled Ivorian football fans to Cote d'Ivoire following a 

championship soccer match in Kumasi, Ghana, which had resulted in the elimination of 

Cote d'Ivoire from the competition. Returning vengefully, the irate fans violently fell 

upon Ghanaian immigrants in Cote d'Ivoire leaving as many as forty or more Ghanaians 

dead in the confrontations. 

Thereafter, scores of other Ghanaians lost their property as they fled for their lives while 

some 1,000 homes and businesses were looted and thousands evacuated23. The mass 

expulsions which have taken place in most instances, however, involved individuals 

forming part of a large, unregistered population which is understandably of concern to a 

host State. That aside, it is now apparent that mass expulsions of ECOWAS migrant 

workers violate not only the spirit and letter of the regional law, but also undermines the 

broader regional aims. 

1986 Supplementary Protocol on the Second Phase (Right of Residence) of the 

Protocol on Free Movement of Persons, the Right of Residence and Establishment 

In 1986, Member States of ECOWAS adopted a Supplementary Protocol on the Right of 

Residence. This Protocol for the first time, made use of the terminology ‘migrant worker’. 

Article 1 of the Protocol on the Right of Residence defines a migrant worker to mean 

“any citizen who is a national of one Member State; who has travelled from his country of 

origin to the territory of another Member State of which he is not a national; and who 

seeks to hold or proposes to hold or is holding or has held employment”; Article 2 of the 

Protocol, creates an obligation on the part of Member States to grant Community citizens 

the right of residence in their territory for the purpose 
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1. To apply for jobs effectively offered; to travel for this purpose, freely, in the 

territory of Member States; and to reside in one of the Member States in order to 

take up employment in accordance with the legislative and administrative 

provisions governing employment of national workers. 

2. To live in the territory of Member State according to the conditions defined by 

the legislative and administrative provisions of the host Member State, after 

having held employment there. 

Article 4 excludes the applicability of article 3 for the purposes of employment in the civil 

service of a Member State unless permitted by national laws. Article 5 of the Protocol, 

further stipulates that Community citizens who desire to reside in the territory of a 

Member State shall be obliged to obtain an ECOWAS residence card or a residence 

permit. In line with this requirement for Community citizens in the territory of Member 

States to obtain residence cards, the Authority of ECOWAS14 in 1990, through a Decision 

Establishing a Residence Card in 45ECOWAS set out guidelines for the issuance of 

residence cards to Community citizens. For the purpose of this discussion only two of 

these documents under Article 4(1) of the Decision Establishing a Residence

                                                 

14 In Sep. 1982, Ghana closed its borders with Togo. In Dec. 1982, Sierra Leone expelled 
members of the Foulah Community. In 1983, Liberia expelled its so-called foreigners. Also in 
1983, Nigeria evicted nearly 1.5 million West-African migrants and, in 1985, a further 700, 000 

citizens of Ghana, Niger, and other ECOWAS Member States. In 1985, Cote d’Ivoire expelled 10, 
000 Ghanaians. In 1990, Senegal deported approximately 500,000 Mauritanians. In early 1996, 
and again in 2003 and 2004, Nigeria closed its border with the Republic of Benin. Even as recently 
as Feb. 2007, in the run-up to its elections in Apr., Nigeria indicated it intended to deport 
ECOWAS migrants. Following the Boko Haram bombardments in Nigeria recently, over 15,000 
illegal aliens have been deported this year 2012 all of West African extraction. 
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Card will be mentioned here. They are; a repatriation guarantee or a letter of guarantee 

from the employer; an employment contract stamped by the competent Department of the 

host country; 

These documents are of interest to this discussion because they presuppose that every 

Community citizen who is a migrant worker must either be gainfully employed in the 

formal sector of the Member State before they qualify to apply for the right of residence 

or must have a business which has been formally registered in accordance with the 

national laws of the Member State27. However, a migrant worker as defined in Article 1 of 

the Protocol would include a Community citizen who seeks to hold or proposes to hold or 

is holding or has held employment. The phrases ‘who seeks to hold or proposes to hold’ 

can be interpreted to accommodate Community citizens who are yet to be gainfully 

employed but immigrate with the hope of getting employment upon arrival in the territory 

of the of the Member State. Also the phrase ‘who has held’ can be interpreted to mean 

migrant workers who were once employed within the territory of a Member State. This 

analysis is strengthened by the fact that the definition of migrant workers expressly 

includes persons who are presently employed in the territory of a Member State. 

It goes without saying that the conditions set out in Article 4(1) of the Decision on 

Residence Cards will invariably exclude unemployed migrant workers and consequently 

make them ineligible for residence cards. This is because unemployed migrant workers 

may not have the necessary documentation to obtain a residence card. Also, unskilled 

migrant workers who do not have stable jobs may also not be able to fulfill this 

requirement. Furthermore, migrant workers in the informal sector (such as petty traders), 

may find it difficult to obtain a residence card because they are required to furnish a proof 

of registration of their business enterprise. In some jurisdictions in West Africa, a business 
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registration would only be issued to Community citizens with valid residence card. In 

other words, the residence card for which the proof of registration is sought becomes a 

condition necessary for obtaining the business registration. Another dilemma is created in 

article 13(2) of the Decision Establishing a Residence Card. This article provides that “the 

holder of a residence card shall leave the territory of the host Member State at the 

expiration of the Residence Card, unless he has applied for its renewal one month prior to 

its expiration.” The provision does not stipulate the procedure for renewal. If the renewal 

process requires the submission of the same set of documents initially presented for the 

original application, migrant workers who lose their jobs shortly before the expiration of 

their permit will be unable to renew their permits because they would neither be able to 

furnish an employment contract nor an employer’s guarantee.15 The consequence of this is 

that they must either leave the territory (irrespective of the numbers of years they have 

spent and the social and cultural ties they must have established) or continue to stay in the 

territory as illegal immigrants.6 Under the 1994 Act in Ghana, a foreigner is allowed sole 

(100 percent) ownership of an enterprise, provided that that investor has met the 

conditions under Section 19 (2b) of GIPC Act 478. In summary, such a foreigner “must 

have a minimum paid-up capital of $50,000” in areas of economic activity, excluding 

import trading in which “the minimum equity capital requirement is $300,000”. 

Community traders in Ghana complained that when they do not meet up with these 

requirements, government officials are sent in to lock up their shops or places of business. 

                                                 

15 Owusu Maxwell 1994. “Relations with immediate African neighbours: A country study” 

Federal Research Division 
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Many Nigerians have wondered, privately and publicly, if a West African trader, 

especially one of Nigerian descent, ought to be subjected to the same legal and monetary 

rigours experienced by an Asian, European or Arab merchant seeking to do business in 

Ghana. Happily the Nigerian and Ghanaian governments have been working on 

addressing the issue. Thus far, however, Nigerian traders believe that the status quo 

remains unchanged as the conditions for their participation in trading in Ghana is no 

different from what citizens of non-ECOWAS countries are expected to fulfil.26 How does 

all this infractions resonate on ECOWAS’ Supplementary Protocol A/SP.1/7/85 on the 

Code of Conduct for the Implementation of the Protocol on Free Movement of Persons, 

the Right of Residence and Establishment which states, among others, that: “A national of 

an ECOWAS Member State has the right to settle or establish in another Member State 

other than his state of origin, and to have access to economic activities as well as to set up 

and manage enterprises, and in particular, companies, under conditions defined by the 

legislation of the host Member State for its own nationals”. 

From previous analysis, it is evident that the procedural requirements for obtaining a 

residence card, to all intents and purposes, effectively serves as a hindrance to the free 

movement of Community citizens. Furthermore, it is self-defeating because rather than 

deter migrants these procedural bottlenecks only help to increase the number of illegal 

migrant workers in the territories of Member States. In this wise, extant records show that 

a large number of migrant workers live illegally in the territories of Member States; 

records equally show that a large number of migrant workers in West Africa are unskilled 

and undocumented workers.27 For these workers, furnishing the appropriate documents for 

obtaining a residence card would definitely be a herculean task - or a task that might never 

be accomplished7.
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1990 Supplementary Protocol on the Implementation of the Third Phase (Right of 

Establishment) of the Protocol on Free Movement of Persons, Right of Residence 

and Establishment 

The preamble to this Protocol on the Right of Establishment (Protocol on the ROE) 

specifically acknowledges that the uniform implementation of ECOWAS text on free 

movement of persons is a pre-requisite for harmonious development of the economic, 

social and cultural activities of the region. It also adopts the definition of migrant workers 

as contained in the protocol on the ROR. The Protocol on the ROE defines the right of 

establishment to mean; 

• The right to a citizen who is a national of a Member State to settle or establish in 

another Member State other than his State of origin; to have access to economic 

activities; to carry out this activity as well as to set up and manage enterprises, 

and in particular companies, under the same conditions as defined by the 

legislation of the host Member State for its own nationals. 

Arising from this definition, migrant workers are guaranteed access to economic activities 

on the same basis as nationals of the Member State. Chapter II provides for establishment 

of or access to enterprise. Chapter III provides for economic activity 16 17

                                                 

16 This is the highest decision-making body in ECOWAS. It is made up of All heads of States and 

governments of the Member States (Article 7, Treaty of ECOWAS 1993). The Authority Acts 

through decisions which are binding on Member States (Article 9, Treaty of ECOWAS 1993). 

17 This definition of fundamental rights creates the impression that two sets of rights do exist for 

the protection of Migrant workers in West Africa. The first set of rights being those that accrue 

through the ECOWAS Protocol and the second set of rights being those that accrue vide 

international instruments on the protection of the rights of migrant workers. 
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governed by special measures where such activity involves non-nationals. In this section 

Member State undertake to accord non-discriminatory treatment to nationals and in the 

event that the Member State is unable to comply with this provision, the Member State is 

obliged to notify the Executive Secretary of ECOWAS (article 4). Chapter IV provides for 

the promotion of and protection of capital for investment or already invested in the 

establishment of an enterprise or for the purpose of obtaining access to economic activity. 

Chapter V governs the movement of capital for investment and current payments, Chapter 

VI provides for cooperation between relevant administrations in Member States and 

finally chapter VII deals with general and miscellaneous provisions. 

The specific provision of interest in this Protocol is article 12 (4). It enjoins Member 

States to cooperate with the Executive Secretariat in order to make possible the acquisition 

and exploitation of landed property situated in the territory of one of the Member State by 

a national of another Member State, in so-far as it is permitted by laws of the Member 

State. It is argued that subjecting the exercise of the right to acquire landed property to the 

laws of Member States is counter-productive and ultimately defeats the idea of regional 

integration. It invariably means that a migrant worker who might have resided in the host 

territory for better part of his life might be unable to acquire landed property if the laws do 

not permit. It was reported in Thisday Newspaper of August 30th 2006 in an article titled 

“ECOWAS Court must Uphold Citizenship and Human Rights” that in 2002 when Cote 

D’Ivoire had descended into active conflict and civil anarchy foreigners who had permits 

to live in the country had been rounded up by the official Gendarmerie or government 

backed militias and expelled or killed. However, none suffered like the Dioulas who are 

found in Burkina Faso, Gambia, Guinea Bissau, Guinea Conakry, Mali and Cote d’voire 

as they were de-nationalized and expelled from the country. The paper equally reported 

that there was discriminatory confiscation and appropriation of property and many 
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foreigners who had lived in Cote d’voire for a long time left the country deprived of their 

belongings. In fact, a particular man, Lacine Diarra, had all his official documents 

confiscated together with the birth certificates of his children, his own identification 

papers and those of his wife as well as property titles. He also left behind a plantation.18 

In the case of Nigeria, a steady influx of Community citizens into the country many of 

whom are illegal immigrants has aggravated unemployment problems in the Nigerian 

economy. This trend has been exacerbated by the dubious preference for these illegal 

aliens by private employers principally because as illegal migrants they are ever ready to 

accept low wages, in spite of a higher professional and technical skill in relation to 

Nigerian workers. Security wise, however, evidences abound to show that illegal 

immigrants are often intricately involved in criminal enterprises such as robberies, 

religious fundamentalism (Maitasine in the early 1980s and Boko Haram recently), 

uprisings and riots in the country. Above all, the constantly and consistently escalating 

population of immigrants has more than over-tasked the capacity of the officials of the 

Immigration department and security organizations to monitor their movement and 

activities in the country. There have been two major cases of expulsion of illegal aliens 

from Nigeria, with unfavorable backlash for Nigeria’s policy in West Africa. On certain 

occasions, under pressure from criminal gangs, Nigeria has had cause to close its borders 

with its neighbours. This development has negatively impacted on the free movement of 

persons, goods and services between her and these neighbours.828 Thus Nigeria must pay 

more attention to cross border migration and movement of people, goods and services 

more so given her rapidly liberalizing and globalizing economy and the growing 

                                                 

18 Ibid. 
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imperative of regional integration 29 The justification for this viewpoint is self evident in 

the economic affairs of West Africa; Nigeria accounts for 48% of all exports and 33% of 

all imports within the West African sub-region, and therefore stands to benefit the most 

from a regime of free movement of persons, goods and services.33 That there are probably 

more Nigerians who benefit from the 1979 ECOWAS Protocol Relating to free movement 

of persons, residence and establishment than the nationals of any other member state of 

ECOWAS cannot be ignored. 19 

The immediate challenge facing the leadership in Nigeria is therefore, the need to 

strengthen the country’s institutional capacity to deal with the expected problems 

associated with the opening up of Nigeria’s frontiers to free movement by ECOWAS 

citizens. It should be borne in mind by policy makers in Nigeria that the ultimate goal of 

being an ECOWAS citizenship in the fast emerging global village is worth pursuing with 

vigor, particularly for a country like Nigeria which is responsible for 61% of West 

Africa’s GDP, accounts for 51% of the sub-region’s population and is therefore justifiably 

and deservedly in a strong position to play a leadership role in the management of peace, 

security and development in the West African sub-region.20 Countries in ECOWAS must 

also, individually and collectively, invest in capacity building in order to contain the 

impacts of free movement of Community citizens.9  

                                                 

19 Owusu Maxwell 1994. “Relations with immediate African neighbours: A country study”Federal 

Research Division. 

20 This Day Newspaper Wednesday August 20, 2006volume 11, No:4148 page 47 . 
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Conclusion 

Bohning32 acknowledges that ‘anthropologically, migration is an irrepressible human urge: 

“People have always wanted to move to places with more spiritual freedom, greater 

political liberty or higher standards of living...” This assertion holds true for West Africans 

who constantly sojourn within the region in the hope and search for a better future for 

themselves and their children. As pointed out earlier, putting in place structures that would 

help improve the welfare of these migrants will be highly beneficial to the region. 

Although the existing efforts to enhance free movement of persons in West Africa are 

quite commendable, a lot more can still and needs to be done to make the system more 

effective. 

As regards the requirements for obtaining residence permits, it is here suggested that due 

consideration should be given to migrant workers in the informal sector. Although it is 

acknowledged that stringent measures have to be put in place to curb illegal migration, 

latitude should be given to migrants’ workers who legally enter into the territory of the 

Member State with the intention of seeking employment. This provision if put in place 

will relatively aid member states in ascertaining the actual number of migrant workers in 

their territory. In terms of protecting the fundamental rights of migrant workers, it is 

suggested that ECOWAS should enact a regional instrument which expressly spells out 

the fundamental rights of migrant workers. This will help to ascertain the rights that 

should accrue to migrant workers in the region. As noted earlier, the existing Protocol 

makes reference to fundamental rights of workers according to ILO Conventions and the 

rights provided for in the ECOWAS Protocols. However, the rights provided for in the 

ECOWAS protocols are not as robust as the rights in the ILO Conventions and the United 

Nations International Convention for the protection of all Migrant Workers rights 

(ICMW).33 The challenge with this dual source of rights lays in the fact that the ability of 
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migrant workers to seek recourse for the violation of rights that form the ILO Conventions 

or ICMW would to a large extent depend on whether the Member State has ratified these 

Conventions or not thus far only eight ECOWAS member states have ratified the 

ICMW21.10 

However, this paper is of the opinion that the ECOWAS Court of Justice is the right 

institution for community citizens seeking redress. In the case of the sad occurrences in 

Cote D’Ivoire during the civil war, it is now clear that the government actively abetted the 

violations which took place in that country at that time and the absence of accountability 

for these violations and associated crimes has only fed more violations. The Special 

Adviser to the United Nations Secretary General on the prevention of Genocide, Professor 

Mendez in his report in December 2005 at the end of his mission to Cote D’Ivoire, noted 

that institutional failings have spawn an ‘ongoing impunity’, which breeds an environment 

in which more violations take place. Thus, only an international/regional justice institution 

can truly engender a complete break in this vicious cycle of impunity. 

                                                 

Akindele R.A. 2011. “Free Movement of Persons right of residence and establishment in 

ECOWAS for community citizens, and in Nigeria for Nigerian citizens. Eds in R.A. Akindele & 

Bola A. Akinterinwa Cross Border Security, Cooperation and Integration, Focus on Nigeria’s 

immediate Neighbours in the North West Zone NIIA 

33 ECOWAS statistical Handbook 2008 p. 10 

34 Ibid 
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